STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

NI CKELS AND DI MES, | NC.
Petiti oner,

CASE NO. 94-6644

VS.

STATE OF FLORI DA, DEPARTMENT
OF REVENUE,

Respondent .
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RECOMMVENDED ORDER

This dispute was referred to the Florida D vision of Adm nistrative
Hearings and assigned to its duly designated Hearing Oficer, O aude B
Arrington. No formal hearing was conducted because the parties stipulated to
all facts that underpin this proceedi ng and wai ved the opportunity to present
oral argunent.

APPEARANCES

For Petitioner: WIIliamE. Keadle, Tax Manager
Ernst and Young LLP
200 Sout h Bi scayne Boul evard, Suite 3900
Mam , Florida 33131-5313

For Respondent: Charles Catanzaro, Esquire
Ofice of the Attorney Genera
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The petition that initiated this proceeding chall enged the taxes, interest,
and penalties assessed agai nst Petitioner by Respondent follow ng an audit and
identified the followi ng four issues:

| ssue One. Does the sale of obsolete ganes at
the "annual gane sale" qualify for exenption from
sal es tax as an occasional or isolated sale?

| ssue Two. Are the purchases of video ganes
exenpt from Florida sales and use tax as sal es
for resal es?

| ssue Three. Are the purchases of plush exenpt
fromFlorida sales and use tax as sales for resale
or, alternatively, does taxation of the vending
revenues and taxation of purchases of plush
represent an inequitable double taxation?



| ssue Four. Should penalties be assessed based
upon the facts and circunstances [of this proceeding].

PRELI M NARY STATEMENT

Respondent audited Petitioner for the period Decenber 1, 1986, through
November 30, 1991. As a result of that audit, Respondent asserted that
Petitioner owed sales and use tax, transit surtax, and infrastructure tax.
Petitioner tinmely challenged the assessnent and made certai n paynents pursuant
to Section 120.575(3), Florida Statutes. The dispute was referred to the
Di vision of Administrative Hearings, and this proceeding followed. The parties
stipulated to the facts that underpin this dispute and thereafter declined the
opportunity for oral argunent. Both parties submtted a proposed recomended
order which contained the stipulated facts and the respective argunents on the
i ssues. The findings of fact contained in this Reconmended Order are based
conpletely on the stipulation of the parties. Consequently, the proposed
findings of fact submtted by the parties are adopted by the Recommended O der

FI NDI NGS OF FACT

1. Petitioner is an Illinois Corporation headquartered in Texas and
licensed to do business in Florida.

2. Petitioner owns and operates video and arcade ganme anusenent centers,
hereafter referred to as centers.

3. Petitioner sells to center custonmers the opportunity to play the ganes
in the centers.

4. Petitioner purchases the ganes from sources outside itself; it does not
manuf acture the ganes it makes available in its centers.

5. Petitioner paid sales tax upon the purchase of nachi nes purchased in
Fl orida and use tax upon the purchase of machi nes outside Florida and inported
for use inside Florida.

6. The Florida Departnent of Revenue (DOR) is the State of Florida agency
charged with the enforcenent of Chapter 212, Florida Statutes, Tax on Sal es, Use
and Ot her Transactions, the Transit Surtax, and the Infrastructure Surtax -- the
state and local taxes at issue in this case.

7. The DOR audited Petitioner for the period Decenber 1, 1986 through
Novermber 30, 1991, hereafter referred to as the audit period.

8. During the audit period, Petitioner operated 12 centers in the State of
Florida. For purposes of the instant litigation, references to the centers wll
mean only the centers located in Florida.

9. The audit determned that Petitioner owed $51,593.37 in sales and use
tax, $440.81 in transit surtax, and $1,459.80 in infrastructure surtax. FEach of
the suns assessed included penalty and interest accrued as of Septenber 13,
1994.



10. In accordance with section 120.575(3), Florida Statutes, Petitioner
paid $32,280 as foll ows:

a. sales and use tax $22, 411
b. interest 8,575
c. charter transit surtax 234
d. interest 64
e. infrastructure surtax 750
f. interest 246

11. The centers make available three types of ganes. The ganes are
activated either by a coin or a token that is purchased at the center

a. Video ganes include pinball machines and el ectroni c games which do not
di spense coupons, tickets or prizes.

b. Redenption ganes include skeeball, hoop shot and water race which
di spense coupons or tickets which the player earns according to his or her
skil'l

c. Merchandi se ganmes include el ectronic cranes which the operator or
pl ayer maneuvers to retrieve a prize directly fromthe machi ne. Merchandise
ganes do not di spense coupons or tickets.

12. The tickets earned in the course of playing redenption ganes can be
exchanged for prizes displayed at the centers.

13. The prizes obtained directly fromthe merchandi se ganes and exchanged
follow ng receipt fromredenption ganes are termed "plush.”

14. Plush may be obtained only by seizing it in a redenption gane or by
redeenm ng coupons earned during the play of redenption ganes; it may not be
purchased directly for cash.

15. A nerchandi se ganme does not di spense an item of plush upon the
insertion of a coin or token and activation of the crane's arm-- acquisition of
plush requires a certain level of skill on the player's part.

16. A redenption gane does not dispense an item of plush upon the
insertion of a coin or token and the push of a button -- acquisition of tickets
requires a certain level of sill on the player's part.

17. Petitioner purchases plush in bulk and distributes it to the various
centers.

18. Each of the centers sells sone of its games to individual buyers.
19. Petitioner's headquarters coordinates the sale.

20. For each of the years in the audit period, the centers sold ganes at
various dates.

21. Petitioner characterizes as its "annual sale" the period November 1
t hrough January 10 when nost of the sales took place.



22. The specific dates for the sales that took place during the audit
period follow, nunmbers in square brackets indicate the nunber of sales on a
particular date if there is nore than one.

a. Decenber 1986 through July 1987 -- no information available -- but nore
than one sale was nmade during this tine.

b. November 1987: 2, 5, 7, 10, 17, 18[2], 20, 22, 25, 28[3]
c. Decenber 1987: 2, 4, 7, 15, 18, 23

d. November 1988: 4, 5, 7[2], 9, 10, 11, 17, 18, 20[2], 21[2], 25, 26, 28,
29

e. December 1988: 6, 7, 8, 10[2], 12[2], 16, 21, 22, 23[2], 24
f. January 1989: 3, 6, 7[4], 9, 12

g. November 1989: 6, 15, 16[2], 20

h. Decenmber 1989: 1, 6, 10, 22, 29[3], 31

i. January 1990: 26

j. March 1990: 26

k. April 1990: 26

. June 1990: 12

m  Novenmber 1990: 3, 9, 13[2], 14, 16, 19, 24, 26
n. Decenber 1990: 1, 2, 7, 20

0. January 1991: 8

p. My 1991: at least 1

g. Novenber 1991: 4, 9, 10, 14, 15, 21

23. Petitioner did not provide its machine vendors resale certificates
upon Petitioner's purchase of the ganes.

24. Petitioner did not provide its plush vendors resale certificates upon
Petitioner's purchase of plush.

25. Petitioner did not apply for a refund of sales tax paid upon its
purchase of ganes in Florida.

CONCLUSI ONS OF LAW
26. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

27. Petitioner asserts that its sales of obsolete ganmes are exenpt from
taxation as occasional or isolated sales and that its purchases of plush and its



purchases of video ganes are exenpt fromtaxation as sales for resale.

Petitioner has the burden of proving by a preponderance of the evidence that it
is entitled to the exenptions it claims. Rule 28-6.08(3), Florida

Admi ni strative Code. See also, Florida Departnment of Transportation v. J.WC.,
Co., 396 So.2d 778 (Fla. 1st DCA 1981). Petitioner also asserts that reasonable
cause exists for the Respondent to conpronise the inposition of penalties
pursuant to Rule 12-13.007, Florida Adm nistrative Code. It is Petitioner's
burden to establish that Respondent’'s refusal to conprom se the penalties

i nposed agai nst Petitioner is contrary to law, rule, or policy, that it is
arbitrary or capricious, or that it is otherwi se an abuse of agency discretion

28. Section 212.05, Florida Statutes (1985), provides for the taxation of
the sale at retail of tangible personal property. This tax is either in the
formof a sales tax or a use tax. Section 212.05, Florida Statutes (1985),
provides, in pertinent part, as follows:

It is hereby declared to be the | egislative intent
that every person is exercising a taxable privil ege
who engages in the business of selling tangible
personal property at retail in this state

29. A purchaser may be liable for the paynment of sal es and use taxes
pursuant to Section 212.07(9), Florida Statutes (1985), which provides, in
pertinent part, as follows:

(9) Any person who has purchased at retail
used, consuned, distributed, or stored for use
or consunption in this state tangi bl e persona

property . . . and cannot prove that the tax
| evied by this chapter has been paid to his
vendor . . . is directly liable to the state

for any tax, interest, or penalty due on any
such taxabl e transactions.

30. Section 212.02(2)(a), Florida Statutes (1985), defined the term
"sale", in pertinent part, as foll ows:

(2) "Sale" means and incl udes:

(a) Any transfer of title or possession, or
bot h, exchange, barter, |ease, or rental
conditional or otherwi se, in any nmanner or by
any neans what soever, of tangible persona
property for a consideration.

31. Rule 12A-1.037, Florida Adm nistrative Code, provided, at the tines
pertinent to this proceeding, as foll ows:

(1) (a) GOccasional or isolated sal es of
tangi bl e personal property nade by a person
who does not hold hinself out as engaged in
busi ness are exenpt (from sales and use tax).
(b) An occasional or isolated sale occurs
when the sale is nmade by the owner of tangible
personal property under the follow ng circunstances:
1. The seller does not hold hinself out as
engaged i n business and such sales or series of
sal es occur no nore frequently than 2 tines during



any 12 nonth period. The third sale or series of
sales of tangible itens during any 12 nonth period
makes that person engaged in that business, and
that person is required to register as a dealer
and to collect and remt tax on the third sale or
series of sales and on all subsequent sales.

* * %

4. Sales by a person of his household furniture
or by a farmer or his farm machi nery or equi prent,
or by a grocery store of its fixtures are exenpt
because such persons are not engaged in the business
of selling tangible personal property of a simlar
type. An office equi pnent deal er cannot make an
exenpt, occasional or isolated sale when he sells
his own furniture, fixtures and equi pment because
of the definite simlarity between the commodity
he handl es and the equi prent which he sells.

5. The sale of office equipnment, furniture and
fixtures, etc., included in the sale of a business
by its owner who is not engaged in the business
of selling such office equipnment, furniture and
fixtures, is exenpt as an isol ated sale.

6. Wen a road contractor purchases a piece of
equi prent and pays the tax thereon and subsequently
sells it, the sale of such equipnent is exenpt.
Any rental of such equi pnent is taxable.

32. Petitioner relies on Rule 12A-1.037, Florida Adm nistrative Code, in
asserting that the sales of its "obsol ete" video ganes are occasi onal or
isolated sales. 1/ The parties stipulated that each of the twelve centers it
operated in Florida sells ganmes to individual buyers. The various dates on
whi ch sal es of these video ganes occurred are set forth for each of the tax
years invol ved (Paragraph 22). These stipulated facts establish that these
sal es of video ganes occurred nmany tinmes nore than tw ce during any tax year
Because of the frequency of these sales, Petitioner is deened to be in the
busi ness of selling these video games pursuant to Rule 12A-1.037(1)(b)1.
Florida Adm nistrative Code, and not entitled to the clained exenption. The
exanpl es of exenpt sales contained in the rule are not anal ogous to Petitioner's
sales of its video ganes and do not establish Petitioner's right to the
exenption.

33. Petitioner failed to establish that the sales of video ganmes are
exenpt fromtaxation as isolated or occasional sales. Consequently, Issue One
is answered in the negative.

34. Issues Two and Three involve whether Petitioner's purchases of video
ganmes and its purchases of plush are exenpt fromFlorida sales and use tax as
sales for resale.

35. Pursuant to Section 212.02(3)(a), Florida Statutes (1985), the terns
"retail sale"” and "sale at retail"” do not include a sale for resale. Section
212.03(3)(a), Florida Statutes (1985), provided, in pertinent part, as follows:

(3)(a) "Retail sale"” or a "sale at retail™
neans a sale to a consuner or to any person for
any purpose other than for resale in the form of
tangi bl e personal property and includes all such



transactions that may be made in lieu of retai
sales or sales at retail. A resale nust be in
strict conpliance with the rules and regul ations,
and any dealer making a sale for resale which is
not in strict conpliance with the rules and
regul ati ons shall hinself be liable for and pay

t he tax.

36. Respondent relies on Rule 12A-1.038, Florida Adm nistrative Code,
whi ch provides, in part, as follows:

(1) It is the specific legislative intent that
each and every sale . . . is taxable under Chapter
212, F.S., unless such sale . . . is specifically
exenpt. The exenpt status of the transaction nust
be established by the dealer. Unless the dealer
shal | have taken fromthe purchaser a certificate

to the effect that the property or service

was purchased for resale . . . the sale shall be
deened to be a taxable sale at retai
* * %

(3)(a) Aresale certificate is required from
every purchaser who purchases tangi bl e persona
property or service for resale, subject to the
provi sions of subsection (1) of this rule.

37. The parties stipulated that Petitioner did not provide its vendors
resale certificates when it purchased the video ganmes or the plush at issue in
this proceedi ng (Paragraphs 24 and 25).

38. Wile it my be that nost, if not all, of the video ganes purchased by
Petitioner are subsequently resold, it is inferred fromthe stipulated facts
that Petitioner purchased the ganes to be played in its centers and not for the
purpose of reselling themto the consum ng public. Petitioner did not establish
a factual basis upon which it can be concluded that the initial purchase of
these ganes is exenpt as a sale for resale.

39. The parties stipulated that the Petitioner sells to its custonmers the
opportunity to play the ganmes in its centers (Paragraph 3). The parties al so
stipulated that the ganes do not di spense plush upon the insertion of a coin or
a token and that the acquisition of plush, whether froma merchandi se gane or as
the result of a redenption gane, requires a certain level of skill (Paragraphs
15 and 16). Because the player does not know what item of plush, if any, that
he or she will win, it cannot be concluded that the player inserts the coin or
token in the game with the notion that he or she is purchasing a prize. Based
on the stipulated facts, it is concluded that the player inserts the coin or
token in the game for the opportunity to play the game, not for the purpose of
purchasing plush. Petitioner failed to establish that its purchases of plush
are exenpt fromsales and use tax as sales for resale.

40. Issue Three al so invol ves whether the inposition of tax on
Petitioner's vending revenues and the inposition of sales and use tax on its
purchases of plush represent an inequitable double taxation. Section
212.12(12), Florida Statutes (1985), provided as foll ows:



(12) It is hereby declared to be the
| egislative intent that, whenever in the
construction, adm nistration, or enforcenent
of this chapter there nay be any question
respecting a duplication of the tax, the end
consuner, or last retail sale, be the sale
i ntended to be taxed and insofar as may be
practicable there be no duplication or
pyram di ng of the tax.

41. Petitioner's argunent that the inposition of tax on its purchase of
pl ush and the inposition of tax on its vendi ng revenues constitute an
i nper m ssi bl e pyram ding of sales and use tax is dependent on a finding that
Petitioner resells plush to the consum ng public and that the taxes on its
vendi ng revenues should be construed to be the inposition of sales or use tax on
that resale. Petitioner failed to establish the factual assertions that
underpin its argument. Petitioner did not establish that there was a resal e of
plush to the consum ng public, nor did it establish that the tax inposed on its
vendi ng revenues should be construed to be pyram dally sales or use tax on its
resal e of plush. Consequently, its argunment that there was an inperm ssible
pyram di ng of sales or use taxes nust fail.

42. |Issues Two and Three are answered in the negative. Since the
Petitioner is not entitled to these clainmed exenptions, it is responsible for
payi ng the taxes at issue pursuant to Section 212.07(9), Florida Statutes
(1985).

43. Petitioner does not chall enge Respondent's authority to inpose
penalties in this proceeding. |Instead, Petitioner asserts that reasonable cause
exi sts to conprom se those penalties. Section 213.21, Florida Statutes (1985)
provi des for the conpron se of penalties as foll ows:

(2)(a) The executive director of the depart-
ment or his designee is authorized to enter into
a witten closing agreenent w th any taxpayer
settling or conprom sing the taxpayer's liability
for any tax, interest or penalty . .

(3) A taxpayer's liability for . . . penalties

. may be settled or conpromised if it is
detern1ned by the departnent that the nonconpl ai nce
is due to reasonabl e cause and not to wllful
negligence, willful neglect, or fraud.

44, Rule 12-13.003, Florida Adm nistrative Code, sets forth the standards
under which tax, interest and penalties may be conprom sed. Succinctly stated,
the standard used in determ ni ng whet her reasonabl e cause exists to conpronise a
penalty is whether the taxpayer exercised ordinary care and prudence and was
nevert hel ess unable to conply with the provisions inposing the pertinent tax.
Having found little nerit in Petitioner's rationale in support of its clained
exenptions, it is concluded that the Respondent has failed to establish that the
Respondent's refusal to conprom se the penalty should be reversed. |ssue Four
shoul d be answered in the affirmative.



RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED t hat Respondent enter a final order that adopts the findings of
fact and the conclusions of |aw contained herein. The assessnents agai nst
Petitioner should be sustained to the extent the assessnents are consistent with
the findings of fact and the conclusions of |aw contained in this Recommended
O der.

DONE AND ENTERED this 28th day of June, 1996, in Tall ahassee, Leon County,
Fl ori da.

CLAUDE B. ARRI NGTON, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 28th day of June, 1996.

ENDNOTE

1/ The parties did not stipulate that only obsolete video ganes are sold by the
various centers. The parties stipulated that "[e]ach of the centers sells sone
of its ganes to individual buyers" (Paragraph 18). Fromthat stipulation, it
wi I I not be concluded that only "obsol ete ganes” are sold. It would not change
the ultimte conclusions reached if the parties had stipulated that only

"obsol ete" ganes are sold at the centers.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



